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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 5'" day of Decenber, 2000

JAMES M LOY
Conmmandant ,
United States Coast Guard,

Docket ME-168

KEVI N SPENCE DeGOUGH,
Appel | ant .
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CPI Nl ON_AND_ORDER

Appel  ant, by counsel, seeks review of a decision of the
Commandant (Appeal No. 2612, dated October 5, 1999) affirmng a
deci sion entered by Coast Guard Adm nistrative Law Judge Thonmas
E. P. McElligott on Septenber 15, 1998, foll ow ng hearings that

concl uded on June 30, 1998.' The |aw judge sustained a charge

'Copi es of the decisions of the Commandant and the | aw j udge
are attached.
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all eging that appellant was a user of a dangerous drug (to wt,
cocai ne) and revoked the appellant's Merchant Mariner's License
(No. 799032). Because we conclude that appellant has not raised
any issue appropriate for Board review, his appeal fromthe
Commandant ' s affirmance of the |aw judge's decision and order
w |l be denied.

The appel lant tested positive for cocaine as a result of a
random drug screening test he was directed to take by his
maritime enployer, pursuant to U S. Departnent of Transportation
(“DOT”) regulations.? H's appeal to the Board, |ike his appeal
to the Commandant, centers on his contention that his
constitutional rights were abridged by the use of single sanple
testing rather than split sanple testing. He maintains, in
effect, that split sanple testing allows for independent
verification of test results that is not available with single
sanple testing. Since DOT regul ations require enployers whose
wor kers are subject to the drug testing rules of other agencies
(e.qg., Federal H ghway Adm ni stration, Federal Railroad
Adm ni stration, Federal Transit Adm nistration, and the Federal
Avi ation Adnministration) to use split sanmple testing,?® the
provision in those regul ations that allows enpl oyers whose
wor kers must follow Coast Guard rules to use either testing

procedure denies, in appellant’s view, equal protection of the

’See 49 CFR Part 40, Procedures for Transportation Wrkpl ace
Drug Testing Prograns.

3See 49 C.F.R § 40.25(f)(10)(i)(B).
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law to individuals such as him* W express no view as to the
merits of appellant’s argunent.
Chal l enges to the constitutionality of DOI's regul ati ons,
i ncl udi ng those pronulgated for the drug testing of workers in
the transportation industry, fall beyond the scope of the Board' s
review authority as an adm nistrative agency. See, e.g.,

Commandant v. Raynond, NTSB Order EM 175, at 4 (1994) (Board

cannot review claimthat chain-of-custody provisions in DOT drug
testing regulations is constitutionally inadequate).”

ACCORDI NGLY, I T IS ORDERED THAT:

1. The appellant's appeal is denied; and

2. The Commandant's decision affirmng the decision and
order of the law judge is affirned.

HALL, Acting Chairmn, HAMVERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

‘See 49 C.F.R § 40.25(f)(10)(i)(A).

°For the same reason, we cannot entertain appellant’s claim
that the Coast Guard’s proof was insufficient to support the
charge of drug use, for it rests on the proposition that the risk
of unreliability inherent in the method of testing that
appellant’ s enployer utilized is too high to allowit to be
consi dered substantial evidence. Since, however, the single
sanpl e testing nethodol ogy was aut hori zed by DOT regul ations, we
are not free to conclude, w thout some show ng, not nade here, of
unreliability unrelated to the testing protocol, that it could
not produce results reliable enough to support the Coast CGuard s
i cense action.



